NPRA
AD/ORCY

OrEmdls BrangARsueOBripMIng

This article was published in the August 2008
issue of News Photographer magazine. It cannot
be reproduced in part or in whole without the
permission of the National Press Photographers
Association.

B/AliavdgarGlada

© 2008 News Photographer magazine

Innsbruck, Austria
nif you don®think about
photographs as your
still  be
orphaned, and pair of bills

your

bies they may

ore congress would allow

those images to be wused without your
permission.

So-called “orphan works” are creative works
for which the owner cannot be located, either be-
cause the author’s name is not attached or be-
cause the owner cannot be found. Supporters of
orphan works legislation, including think tanks,
libraries, and some publishers and documentary
filmmakers, characterize the owners as having
abandoned their work or simply as uninterested
in enforcing their copyright. That is a fallacy. But
the very real problem is that the inability to locate
a copyright holder prevents potential users from
licensing or obtaining permission to use the
work.

Under copyright law, if publishers wish to use
others’ creative works, they must obtain licenses
for those uses. Current copyright law provides se-
vere financial penalties for copyright violations,
available only after the copyright holder registers
the image with the US Copyright Office and sues
in federal court. Photographers face huge ex-
penses in bringing cases to federal court, but the
costs can be recovered if the photographer has
registered the image properly and wins the case.

Under proposed orphan works legislation, in-
fringers who fail to license creative works because
they couldn’t find the copyright holders would not
be liable for punitive damages or attorneys’ fees,
but only for the actual costs of licensing the im-
ages. This is the heart of orphan works — it would
give the user “peace of mind” that they would not
face stiff penalties.

But a photographic work can be “orphaned”

almost immediately simply by being illegally
downloaded and posted multiple times. Searches
of the copyright office registry are text based and
will not bring up a comparison image. With the
proliferation of image theft via the Internet, this is
a serious risk.

Doris Estelle Long, an international intellec-
tual property law expert says, “If you think you
have a lot of unlicensed uses now, wait ‘til the
public gets a hold of misinformation about the
rights attached to so-called orphan works.”

“While the orphan works bills might benefit
archivists, historians, librarians, genealogists, and
other professionals, they go further than neces-
sary to protect uses that are genuinely in the pub-
lic interest, and their passage would imperil
creators of original work, including most NPPA
members,” said Mickey H. Osterreicher, NPPA
general legal counsel.

Long recommends that “any attempt to deal
with the problem of orphan works should, there-
fore, be narrowly crafted to avoid either creating
new categories of orphan works, or, even less de-
sirable, effectively eliminating authors’ copy-
rights in their works.”

Copyright infringement is big business. The
Stock Artists Alliance did a study in 2007 and es-
timated that as much as $67 million may be lost
every year to copyright infringement.

For this reason, orphan works legislation,
which attempts to address the real problem of
being unable to locate a deceased copyright
holder, could severely damage photographers’
abilities to enforce their copyright unless changes
in the current proposals offer provisions to pre-
vent wide-scale abuse.

THE CARROT & STICK Copyright works for pho-
tographers for two reasons:

¥The desire to use the image creates a valid
market and a desire for a publisher to pay
for using the image;

¥The desire to follow the law and avoid an
infringement suit prevents a publisher
from infringing. When a publisher does
infringe, the fear of punitive damages often
motivates the user to settle with the pho-
tographer quickly.

The orphan works upsets this dynamic bal-
ance. Because an orphaned work will be used be-
fore permission is granted, the demand for the
image is undermined, causing a shift in the bal-
ance of a normal contract negotiation. Addition-
ally, under orphan works an unauthorized user
may act without fear of traditional penalties for
copyright infringement, which may reduce the
chances of a reasonable settlement. This may lead
to situations where the photographer and the
user are unable to come to an agreement on what
the price would have been. Without the award of
attorneys’ fees, photographers would be unable
to afford the cost of taking the dispute to court.

Editors and publishers will be affected by or-
phan works as well.

One of the goals of laws is predictability.
While orphan works may seem like a boon for
editors and publishers, if the legislation for such
an exception is poorly written, it will not provide
a predictable way for editors to evaluate whether
or not they can use an image that is otherwise in-
fringing.

Users may be lulled into a false sense of secu-
rity and then hit with a large judgment if their
defense of orphan works is not accepted. If the
elements for creating an orphan works defense
are not well explained in the statute, it may be
years before court decisions establish the factors
required for the defense.

“I think whatever we end up legislating will
be subject to challenge,” Long says. “Among the
heated legal questions will be what qualifies as
reasonable author identity searches and what
qualifies as reasonable compensation. The third
hot button topic will be which uses qualify as
uses beyond the original grant of rights as an or-
phan work.”

Finally, although a copyright notice and name
are currently not required, if orphan works leg-
islation is passed, photographers may begin again
to insist on copyright notice and credits to ap-
pear on all photographs.

QURRENT STATUS Greg Smith, NPPA business
practices committee chair, visited Capitol Hill in
June and talked with legislative staff about the
pending bills. “I believe two things have stalled
the bills: the vocal, grass roots response from
artists, particularly visual artists; and key Con-



gressmen we have convinced that these bills are,
at best, half baked.” Smith said that he doesn’t
think orphan works is likely to become law this
year.

But Smith cautions that photographers can-
not expect the bills to disappear. “The issue of
Orphan Works will not go away,” he added. “If
not passed this year, Orphan Works legislation
will reappear during the next session of Con-
gress.”

TRADE ASSCCIATIONSDIVIDED, In 2006, a coali-
tion of visual artists groups united to successful-
ly block the first round of orphan works legisla-
tion, which was extremely broad and vague. The
groups created an ad-hoc coalition, called the
Imagery Alliance, which worked together over
the two years that followed. The American Soci-
ety of Media Photographers and Professional
Photographers of America, who were most
equipped to do so, lobbied congress on behalf of
the Alliance during that time.

When new orphan works bills were released in
early 2008, ASMP and PPA came out in favor of
the House bill. They do not support the Senate
bill. The two groups said an orphan works bill is
inevitable and concessions to photographers in
the 2008 House bill make it the best photogra-
phers can expect. It was a political move. But most
of the other groups in the Imagery Alliance did
not follow suit.

NPPA leaders understood the position of
ASMP and PPA but did not support the House
bill, because they believed, even with the im-
provements, endorsing the bill would be endors-
ing a proposal to hurt
Osterreicher said at the time, “There is still far

photographers.

too much opportunity for overreaching and
abuse for commercial gain.”

“While NPPA appreciates ASMP’s and PPA’s
efforts on behalf of all visual artists and respects
that their lobbying led to significant improve-
ments in the House bill we could not in good
conscience support the bill,” Osterreicher said.

NPPA believes orphan works exceptions could
provide a significant challenge to news photogra-
phers’ future. In particular, NPPA sees prolific
theft of news images because of their timeliness
and relevance to topics of interest. A stolen news
image can easily be stripped of its metadata, then
passed on and on.

The Illustrators Partnership came out
strongly against the bills, stating the 1976 copy-
right law “promised artists that their art would
be protected even if it was not marked and regis-
tered. Yet if the Copyright Office orphan works
proposals become law, any unmarked picture
created in compliance with the 1976 law may be-
come an instant orphan. Countless rights holders

will be penalized for not having done over the
last 30 years what the law never required them to
do.” The Illustrators Partnership created a leg-
islative action site with more than a dozen dif-
ferent types of letters opponents of the bill can
use to write Congress, included one targeted for
photojournalists, which the NPPA contributed.

The digital era has created a strong risk for vi-
sual art to become orphaned. On its orphan
works information page, the Stock Artists Al-
liance says most images online “have inadequate
identifying information embedded in the image
files,” and a “lack of reliable attribution, along
with an Internet culture of disregard for the
rights of copyright holders, results in rampant
Internet infringements of digital images. Because
they are prominently featured in online data-
bases, professional stock images are particularly
vulnerable to such abuse.”

INTERNATIONAL CBLIGATIONS The United States
is obligated by the Berne Convention and the
Agreement on Trade-Related Aspects of Intellec-
tual Property Rights (TRIPS). Creating laws that
violate those agreements would make the U.S.
subject to sanctions.

Long says that both Berne and TRIPS allow for
compulsory license and fair use. But “the defense
of I couldn’t find you so I used your work any
way’ is not a recognizable defense under interna-
tional law because an author does not have an ob-
ligation to license her work to anyone. The only
limitations are compulsory licenses, under which
the copyright owner must be compensated, and
fair use.”

But, she says, “While use of an orphan work
might qualify as a fair use, such as if T use an or-
phan work as part of a news broadcast, its status
as an orphan work alone is NOT sufficient to
qualify for a fair use.

“For those who wish to establish an orphan
work system of use without compensation, the
system must be analyzed under international fair
use provisions. An orphan work use under these
conditions would most likely not qualify as a fair
use since there is no equitable reason for using
the author’s work without compensation except
your difficulty in locating the author.”

TECHNQQOQCAL SOLUTIONS Just as technology
has caused problems related to orphan works,
emerging technology shows great potential to
help create solutions.

While embedding complete metadata in
image files is not a perfect solution, it is a first
step. Technology still has not provided photog-
raphers with metadata that can be locked to pre-
vent accidental or intentional removal.

However, metadata education is part of the

solution. The general public, and even many im-
aging professionals, know very little about meta-
data. The general public also needs better
guidance and education on the meaning of fair
use, as it is loosely defined in U.S. Copyright law.

Image recognition software, which was in its
infancy when the 2006 orphan works bills were
introduced, is now showing great promise.

Long says, “If we are serious about creating a
viable orphan works system, then we have to cre-
ate searchable databases for visual works so that
good faith efforts to locate owners will be viable.
If we don’t, we threaten to turn entire categories of
visual works into virtual public domains simply
because we have no viable methods for users to
conduct good faith searches that have a prayer of
being successful.”

PicScout and TinEye (Idée) have recently
launched services that can crawl the Internet and
find infringements based on matching actual
image data. In some cases, this technology finds
even significant derivatives of the original. These
services have been marketed primarily to pho-
tographers and image distributors to find and
pursue copyright infringements. The same tech-
nology, however, could help a user find the par-
ent of an orphan work.

But image recognition searches do not pro-
vide a perfect solution. Like all technologies, they
have failure rates. Although those rates appear to
be quite low, time will tell whether this technol-
ogy lives up to its promise.

GONILUSIONTIhe problem is real. Finding the
copyright holders of original works — especially
unattributed images — does present some chal-
lenges. But it appears the solution must come
from multiple directions. Legislation will ulti-
mately be a part of the solution, but it cannot
stand alone. Congress must work with photogra-
phers and other visual artists to help formulate
realistic approaches that combine technology,
education and better practices on the part of end
users and artists. As Long says, “we have to honor
the creative act and acknowledge the obligation
to pay for our use of other’s works, even if they
are orphaned.”

Calzada is NPPA’s Advocacy Chair and an NPPA
past president. A photojournalist based in San
Antonio, TX, she’s pursuing a law degree from St.
Mary’s University in San Antonio and wrote this
article from Austria where she is studying inter-
national law at the Institute on World Legal
Problems in Innsbruck.



